#36.90 6/28/73
Memorandum 73-61

Subject: Study 36.90 - Condemnation {Pretrial and Discovery--Exchange of
Information)

Summary

This memorandum presents for Commission decision basic policy issues
relating to pretrial discovery in eminent domain proceedings. It indicates
the problems that exist in discovering expert appraisal testimony &nd des-
cribes the various solutions that have been proposed, including the Federal
Rule relating to discovery of expert opinion and the California exchange of
appraisal data statute. The memorandum indicates that the California scheme
is an effective one and should be preserved but that there are several
defects in it that should be remedied. After discussing these defects and
the remedies, the memorandum concludes with a staff proposal for a basic
restructuring of the exchange provisions designed to preserve the mutuality

of the exchange.

Introduction

The basic problem of discovery in eminent domain is that the single
major issue of compensation (composed of fair market value, damages, and
benefits) is peculisrly one of expert opinion. There have been real problems,
in California ae well as most of the other Jurisedictions, in discovering
opinions of experts retained in preparation for litigation. In Californisa,
it is fairly well established that the opinion of an appraisal expert in
an eminent domain proceeding falls within the “work product" exception to

the generally liberal discovery rules. See, e.g., Mack v. Superior Court,

259 Cal. App.2d 7, 66 Cal. Rptr. 280 (1968), and Swartzman v. Superior Court,

231 Cal. App.2d 195, 41 Cal. Rptr. 721 {1964).
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The "work product" exception has been codified in Code of Civil Procedure
Section 2016(b) since 1963:

The work product of an attorney shall not be discoverable unless
the court determines that denial of discovery will unfairly prejudice
the party seeking discovery in preperiog his claim or defense or will
result in an injustice, and any writing that reflects an attorney's
lmpressions, conclusions, opinions, or legal research or theories shall
not be discoverable under any circumstances.

The policy behind this exception is stated in Section 2016({g):

It is the policy of this State (i) to preserve the rights of
attorneys to prepare their cases thoroughly and to investigate not only
the favorable but the unfavorable aspacts of such cases and (il) to pre-
vent an attorney from taking undue advantage of his adversary's industry
or efforts.

Whatever beneficlal effects the work product exception may have for
litigation generally, it has had a crippling effect on preparation apd trial
of cases requiring extensive reliance on expert testimony, particularly emi-
nent domain. As the Commission noted 10 years ago, "Unless the valuation
data to be related on direct exsmination of an expert witness can be dis-
covered and its reliability tested through investigation prior to trial, the

only means available to test the relisbility of such data is lengthy--and

often fruitless--crogs-examination during triml." Recommendation and Study

Relating to Condemnation law and Procedure: HNumber Y--Discovery in Eminent

Domain Proceedings, 4 Cal. L. Revision Comm'n Reports 701 (1963).

For thie reason, there has been continuing pressure to liberalize the
rules relating to discovery of appraisal data in eminent domain proceedings.
California in 1967 enacted on the Commission's recommendation a provision
for pretrial exchange of valuation data. The Federal Rules of Civil Procedure
were amended in 1970 to permit broadened discovery of expert opinion prepared
for litigation. The Uniform Bminent Domain Committee 1s developing liberalized

rules. These and other representative approaches are outlined below.
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Provisions Enabling Discovery of Expert Opinions

There has been a variey of solutions to the problem of discovery of
expert opinion, ranging from extremely broad provisions to rather limited
ones.

Discovery of all relevant data whether or not to be used at trial. Mary-

land Rules of Procedure, Rule Ul2 goes so far as to provide that a party to
a proceeding for condemnation may discover (1) all written reports of ex-
perts pertaining to the value of the property regardless whether the reports
were prepared for litigation or whether the experts are to be called as wit-
nesses; (2) the name and adress of all experts who have examined the property
regardless whether they are to be called as witnesses who are then subject
to deposition; and (3) the name and address of all experts who are to be
called as witnesses. The full text of the Maryland provision is set out in
Exhibit T.

The Report of the Virginia Advisory Legislative Council on laws Relating
to Eminent Domain (1972) recommended a provision the same as Maryland's.
However, the 1972 Virginla Legislative Assembly enacted a considerably toned-
down version requiring disclosure only of the name and address of experts to
be called as witnesses and, of them, only specific information such as com-
parable sales to be relied upon may be obtained. For the relevant portion of
the report and the enacted statute, see Exhibit II.

An initial draft of the Uniform Eminent Domein Committee's discovery
provision also provided for very broad discovery of all relevant information
whether or not to be used at trial; however, the staff understands that the
committee is in the process of honing down this initial draft so that discovery
of the opinion and date of experts will be limited to those who will be

called as witnesses.
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Discovery of the opinion of experts to be called as witnesses. As noted

above, the Virginia and the Uniform Committee discovery proposals have been
transmuted to limited provisions for discovery of basic expert testimony to
be produced at trial. This is the fundamental approach of the Federal Rules
of Civil Procedure as amended in 1970. Rule 26(b)(4) provides for discovery
of an expert who is to testify at the trial. A party can require one who
intends to use the expert to state the substance of the testimony that the
expert is expected to give. The court may order further discovery, and it
has ample power to regulate its timing and scope to prevent abuse. Ordinarily,
the order for further discovery will compensate the expert for his time and
may compensate the party who intends to use the expert for past expenses
reascnably incurred in obtaining facts or opinions from the expert. The text
of Rule 26(b)(4) is set out as Exhibit III.

The reasons for adoption of this rule in 1570 are explained in the Notes
of the Advisory Committee on Rules:

Subsection {b)(4}(A) deals with discovery of information obtained
by or through experts who will be called as witnesses at trial. The rIro-
vision ls responsive to problems suggested by a relatively recent line
of authorities. Many of these cases present intricate and difficult
issues, as to which expert testimony is likely to be determinative.
Prominent among these are food and drug, ratent, and condemnation cases.
[Citations omitted.]

In cases of thls character, a prohibition against discovery of in-
formation held by expert witnesses produces in acute form the very evils
that discovery has been created to prevent. Effective cross-examination
of an expert requires advance preparation. The lawyer even with the
help of his own experts frequently cannot anticipate the particular ap-
proach his adversary's expert will take on the data on which he will base
his judgment on the stand. [Citation omitted.] A California study of
discovery and pretrial in condemmation cases notes that the only substi-
tute for discovery of experts® valuation materials is "lengthy-«and often
frultless--cross-examination during trial," and recommends pretrial ex-
change of such material. [Citation omitted.] Similarly, effective re~
buttal requires advance knowledge of the line of testimony of the other
side. If the latter is foreclosed by a rule against discovery, then the
narrowing of issues and elimination of surprigse which discovery normally
produces are frustrated.
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Exchange of Ilnformation in eminent domain proceedings. The approach

taken by California to abate the rigors of the work product rule, on the reccm-
mendation of the Commission, was the 1967 enactment of a statutory exchange
of valuation scheme. See Code Civ. Proc. §§ 1272.01-1272.09 (Exhibit IV).
The basic thrust of this scheme is that, no later than 50 days prior to the
date set for trial, any party may make a demand on any other party to exchange
valuation data for experts to be called as witnesses. A party who receives
such a demand may, up to %0 days prior to trial, meke & cross-demand on third
parties for the same information. Then, 20 days prior to the date set for
trial, each party who has served a demand, and each party on whom a demand
has been served, exchanges the data. In order to assure that no party is
required to give more or less than any other party, the specific elements that
mist be included in the statement of valuetion data are set out by statute.
A failure to disclose precludes admission of the testimony by way of direct
examination.

The Uniform Eminent Domain Committee is developing & comparable scheme
to supplement its baslc provisions relating to discovery of expert testimony.
See Exhibit V.

Comparison of the provisions. The role of discovery of expert opinion

is considerably different from that of discovery of the usual fact witnesses.
The expert normally has no relevant information about the ease but has been
employed by counsel in the hope he can develop favorable relevant opinions by
examining specific items of evidence such as real property in the eminent
domain proceeding., If the expert forms an opinion on the subject, he has
created potential relevant evidence and, if he later qualifies as an expert

and testifies to his opinion, he hae given relevant evidence.
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To complicate his positlon, the expert often wears two hats: He is
employed by counsel to form an opinion which he may later present as a witness
in court; he a8lso may be engaged as an adviser on trial preparation and tacties
for the case and, in this latter capacity, serves as a professioral consultant
to counsel on the technical and forensic aspects of his specialty. From the
point of view of counsel, the expert's freedom to advise counsel, to educate
counsel on the technical problems of the case, to prepare him to handle un-
familiar data in court, to analyze the availability of expert opinion and
the need for its use, all wvithout hinderance from the opposing side, are
important elements of counsel's privacy of preparation. Consultation between
expert and counsel may appropriately be given broad immunity from discovery,
both as to expert and as to counsel, beceuse none of the expert's opinion,
professional though it may be, is relevant evidence in the case. To the
contrary, his opinion is and will remain wholly irrelevant and immaterial as
evidence until the expert is called as a witness on the trial and shown to
be qualified to glve competent opinion testimony on & matter in which he is
versed and which is material to the case. For this reason, the work product
privilege is properly applied to this type of information, and such broad
discovery statutes as that of Maryland and that initially proposed by the
Virginia report and the Uniform Committee draft are inappropriate.

But the initial status of the expert, as consultant and possible witness,
changes its character at that point in the suit when it has become known he
will actually testify as a witness. When it becomes reasonably certain an
expert will give his professional opinion as a witness on a material matter
in dispute, then his opinicn has become a factor in the case. At that point,

the expert has ceased to be merely & consultant and has become a counter in

.



the litigation, one to be evaluated along with others. Such evaluation properly
includes pretrial discovery. It is for this reason that provisions such as

the Federal Rule, and the Virginia and the Uniform Committee proposals as
modified, limit discovery to opinions of experts to be called as witnesses.

While the federal rules for discovery of expert opinion commend them-
selves, the staff believes that California has a basically superior scheme of
achieving the same goals. The basic problem with discovery of the opinion of
expert witnesses is to work out methods of mutuasl disclosure of the opinions
of potential witnesses which will achieve desired results with minimum waste
of motion and with fairness to all concerned. Under the California scheme,
this has taken the form of an exchange of reports of experts during the final
pretrial proceedings immediately in advance of trial. The key element is
mutuality, which, if lacking, would inhibit any genuilne disclosure in advance
of trial in the case of opinion witnesses, for parties could merely claim
they had not yet decided whether to use any expert witnesses and could con-
tinue to profess indecision until the day of trial.

The Californla exchange scheme, providing a precise listing of what must
be exchanged and bearing the sanction that material not exchanged may not be
introduced on direct examination, is in accord with the genersl rules of dis-
covery that contemplate iwo-way disclosure and do not envision that one party
may sit back In idleness and savor the fruits which his adversary has cultivated
and harvested in diligence and industry. Mutual exchange of data provides
some protection against attempted one-way disclosure; the party seeking dis-
covery must be ready and willing to make an equitable exchange.

The staff believes that the California exchange scheme is basically

sound and proposes in the following section several changes to make it more
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effective. In this connection, the State Bar Committee on Governmental Lia-
bility and Condemnation, at its June 9, 1973, statewide meeting, restated its
approval of the purposes of the exchange provision and other discovery pro-
cedures so long as the concept of mituality is followed.

The foregolng discussion was adapted largely from the opinion in Swartezman

v. Superior Court, 231 Cal. App.2d at 202-204.

Changes in the California Exchange Scheme

Assuming that the most sound approach to discovery of expert opinions in
eminent domain is to retain the California exchange of valuation data provi-
sions, and to remedy any defects they may have, what needs to be done?

Attached to this memorandum is another copy of the responses to the guestionnaire
the Commission previously distributed. Some of the main concerns expressed in
fesponse to the questionnaire are that the exchange occurs too close to trial to
be of any use, that the items listed in the exchange need to be expanded, that
court enforcement of sanctions is inadequate, apd that the cost is wduly great
in small cases.

Timing of exchange. The existing provision requires demsnd within 50
days before triasl, cross-demand within 40 days before trial, and exchange of

data 20 days before trial. The common complaint with this scheme has been two-
fold--that the 20 days is not adequate to make full use of the disclosed data,
and that often the data disclosed at that date is incomplete. The exchange
provision that the Uniform Committee is developing has a 90-day demand period
and the exchange takes place 30 days before trial. The State Bar Committee

at its June 9, 1973, meeting adopted the following position:

Demand for information is to be made at least seventy (70) days
before trial. The cross-demand for information is to be made no less
than sixty (60) days before trial. The exchange of information is to
occur no less than forty (40) days before trial. Further discovery
through deposition, interrogatories, motion to produce, reguest for
admissions should be permitted after the exchange of information with-
out order of Court. All discovery 1s to be completed ten (10) days
before trial.
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Rule 222 of the California Rules of Court which generally pro-
hibits discovery within 30 days prior to trial should not be a limita-
tion upon discovery procedures mentioned above.

The reasons for the above .proposed changes in Section 1272.01 is
that effective discovery is often frustrated by the unaveilability of
the opposition's appraisal report, insufficient time to examine the
data and effective discovery can not be pursued until the scope of
relevance is defined by the expert witness's statement of his opinion
and the reasons upon which it is based.

The staff believes the State Bar Committee recommendation is basically sound
and would serve to cure the dual problem of insufficient time following the

exchange and 1padequacy of data at the time of the exchange by providing an
early exchange with follow-up discovery to within 10 days of trial.

Items exchanged. One of the virtues of the California exchange scheme

is its guarantee of mutumlity in providing a listing of material that must be
listed in the exchange data. This assures that no one party will be required
to give any more or any less than he receives. Comments on the questionnaire,
however, indicate & general dissatisfaction with the information required to
be listed; suggestions for improvement include addition of reasons supporting
opinion and method of computation, more detail on severance damages, and in-
clusion of gross income multiplier studies.

Court enforcement of exchange. The comments indicate that there is some

dissatisfaction with the court's failure to exclude evidence that was not
exchanged on demand. The reason for this failure to exclude apparently is
that the courts are simply reluctant to impose so harsh a penaliy as exclusion
of relevant evidence. One possible solution suggested in the comments and
developed in the Uniform Committee draft is to provide the court with less
harsh alternative sanctions such as granting continuances to meet the surprise

and allowing fees and costs for additional work required because of it.

-0=



Cost of exchange. The Federal Rules make provision for reimbursement of

experts for time spent in responding to further discovery following initial
disclosure of basic appraisal data; the comments on the questiommaire express
dissatisfaction of the cost of discovery in small cases. The State Bar Com-
mittee at its June 1973 meeting proposed that:
[Wlhen the condemnor initiates any procedure of discovery relasting
to the employment, opinion, investigation or data of an expert witness
hired by the condemnee, and where compliasnce with or response in such
discovery procedure reasonably requires additional time or services to
be expended or rendered by said expert witness, the condemnor should
be responsible for reasonable fees of said expert witness as such should
be determined by the trial court at the time and in the manner for taxing
costs. Such rule of responsibility would not extend to time and services
of an appraiser spent in the preparation of the report or statement of
his opinions for the purposes of exchange under C.C.P. §1272.01 or simi-
ler pre-trial mutual exchange procedure.

The foregoing motion was the product of lengthy debate and numerous
amendatory motions. The Committee specifically discussed and rejected
the contention that such a rule should also be applied to impose the fees
of the condemnor's experts upon the condemnee where discovery procedures
are invoked by the condemnee. '

Matuality. As noted above, mutuality of exchange is the key to the Cali-
fornia scheme; the State Bar Committee predicated continued approval of
the scheme on continued mutuality. In this connection, it should be noted that,
at the June 1973 meeting, the Commission voted to delete the requirement of
the existing scheme that any party who serves a demand for data rmast, wken
the time comes, exchange his own data with the party on whom he has made his
demand. The reason for this decision was that, in the present statute, the
requirement thet he automatically exchange his own data may be overlooked by
the incompetent attorney who expects to receive a statement but does not
realize that the "exchange" procedure is a mutual one.

Whether this decision serves to destroy the mutuality of California‘’s

scheme is arguable. A person on whom & demand is made will still be able
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to get information from the demander if he serves a cross-demand on him within

the cut-off period {a possible trap for the attorney unfamiliar with the pro-

cedure)}; yet the cross-demand may not be possible if the demand itself is a
cross-demand made at the end of the cut-off period.

There are several possible solutionz to this problem. One is simply to
exhume the automatic exchange requirement, placing it in a prominent position
In the statute so that no one will be trapped. A second is to permit any
person on whom a demand is served to serve a counter-demsnd regardless of
rassage of the cut-off date. A third is to make the exchange requirement
universal~-everyone must serve data on everyone else; this is the Uniform
Committee approach.

The staff prefers a universal exchange scheme. Under this gcheme, all
parties would be required to exchange data 40 days prior to trial unless the
partles have agreed not to or unless the trial is in a county that has adopted
other adequate procedures. After the exchange, adopting some of the sugges-
tions noted above, the parties would be able to employ traditional discovery
devices to within 10 days of trial without necessiity for a court order. The
added expense for experts of either gide in responding to this discovery would
be recoverable except where discovery was required because full and complete
disclosure of data was not made in the exchange.

The staff believes that such an exchange scheme would not only preserve
mutuality but would also prove to be more equitable and effective than the
existing California exchange scheme.

Respectfully submitted,

Nathaniel Sterling
Staff Counsel
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Memorandum 73-61

EXHIBIT I

Meryland Rules of Procedure

Rule Ul2, Discovery.

a. Generaléz.

In a proceeding for condemnation pre-trial discovery shall be permitted

and shall be governed by Chapter 400 (Depositions and Discovery) of the

Maryland Rules, except as herein otherwise provided.

b. Additional Subjects of Discovery.

In addition to the documents and matters which he may discover under
Rules 410 (Scope of Examination) and 417 (Discovery by Imterrogatories to
Party), but subject to the provisions of Rule 406 (Order to Protect Party and
Deponent }, a party to & proceeding for condemnstion may:

(1) By written interfogatory or by depositicn require any other party to
rroduce and submit for inspection, or to furnish a copy of, all ﬁritten reports
of experte pertaining to the value of the property sought to bé condemned or
any part thereof, whether or not such expert is to be called &8s a witness, and
whether or not such report was obtained in anticipation of litigation or in
preparation for trial.

(2) By written interrogatory or by &eposifion require any other party to
disclose the identity and location bf every expert whom such other party has
caused to examine the property sdught to be condemned or any part thereof for
the purpose of determining its value, whether or not such expert is to be
called as a witness, and whether or not such examination was procured in

asnticipation of litigation or in preparation for trial.
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{3) By written interrogatory or by deposition require any other party
to disclose the identity and location of every expert whom such other party
proposes to call as a witness.

(4) By deposition on written questions or oral examination, examine any
expert whose identity and location are obtainable under the provisions of
this section, as to such expert's findings and opinions. An expert sc ex-
amined shall be entitled to remsonable compensation therefcr, to be paid him

by the party examining him.



Memorendux 73-61
EMHIBIT II

LAWS RELATING TO EMINENT DOMAIN

REPORT OF THE
" VIRGINIA ADVISORY LEGISLATIVE COUNCIL

COMMONWEALTH OF VIRGINIA
Department of Furchases and Supply
Richmond
1972

EXTRACT
5. The major issue in eminent domain cases is determination of what
amount shall be awarded a landowner for land taken and damages, if any, to his
remaining property because of the take. The law requires the condemnor to
make a “bona fide” offer of purchase before commencement of condemnation
proceedings, and too often Lhis is perfunctory and meaningless.

At trial the condemnor, through witnesses, may take the position the value
of the land taken is less or mare than the landowner was offered before trial
and, notwithstanding prior negotiations, the condemnor may or may not deny
any damage to landowner's remaining lands. Not until the trial does the
landowner know the facts and Feasoning vpon which the condemnor's
valuations or conclusions are based. Until the moment the condemnor rests his
case, the landowner does not know where he stands. At this point, the
landowner then has the burden of producing evidence to rebut that which he
was not aware of until the time of irial. It is egually true that the condemnor
does not know what evidence of the landowner it must rebut until the
landowner restis his case.

The prohibition of discovery makes condemnation cases blind man's bluff.
The adversaries reveal at trial only such {acts and opinions obtained prior to
trial as may be expedient to their respective causes and without discovery the
facts and opinions withheld are forever hidden,

We believe the 1ssue of “just compensation” may better be determined if
each party had the oppertunity to discover the facts and opiniens of his
adversary’s witnesses before trial and thus be prepared to meet the issues at
time of trial through presentation of properly prepared evidence rather than
evidence produced on an instant mix basis.

The weight of authority in the United States indicates that discovery is not
prohibited in condemnation cases; and we are advised full discovery has
resulted in a higher incidence of pretrial settiements in jurisdictions where such
is allowed, thereby making the requirement of a bona fide offer more than
perfunctory and meaningless.



FROVISION RECOMMENDED BY VIRGINIA ADVISCGRY LEGISIATIVE COUNCIL

§ 25-46.4:2. In addition to the evidence which a party may discover under
statute, or Rules of Court as promuigated by the Supreme Court of Virginia,
any party to a proceeding for condemnation may:

(1) By written interrogatory or by deposition require any other party to
produce and submit for inspection, or to furniak a copy of, all written reports of
experts pertaining to the value of the property sought to be condemned, or any
part thereof, whether or not such expert is to be called as a witness, and
whether or not such report was obtained in anticipation of litigation or in
preparation for trial. '

(2) By written interrogatory or by deposition require any other party to
disclose the idemit{n and location of every expert whom sach other party has
caused to examine the property sought to be condemned, or any part thereof, for
the purpose of determining its value, whether or not such expert is to be called
as a witness and whether or not such examination was procured in anticipation
of litigation or in preparation for trial.

(3) By written interrogatory or by deposition require any other party to
disclose the identity and location of every expert whom such other party
proposes to cail as a witness.

.. {4) By written interrogatory or by deposition, examine any expert whose
identity and location are obtainable under the provisions of this section, as to
such expert's findings and opinions.

An expert interrogated or examined by deposition, as provided in this
section, shall be entitled to reasonable compensation therefor. Such
compensation shall be paid by the party interrogating or deposing such expert.

-

PROVISION ENACTED BY 1972 SESSION COF VIRGENIA IEGISLATIVE ASSEMBLY

§ 25-46.4:2. Interrogatorics.—Any party to a proceeding for condenna-
tion may:

(1) By written interrogatory or by depesition require any other party to dis-

- close the identity and loeation of every person whom such oiher party fnteads to
call in his behalf at trial.

(2} By wriiten interrogutory or by depesition, examine any person whose e
tity and locativn are abizinslie wadsr the provisions of this section, a3 such oerson's
findings of : {a) comparable sales; (b)) lease apreoments; (e} sqrare foot valu-
ations; {d) total value of praperte taken: [o) rots! damage vahlue, i any, over en-
hancement, if any; and (f) the specifie method by whick the total property or
total damage valuations were derived.

A person interrognted oF cxamined by deposition. as provided in tids secting.
shall be entitled to resonable compeasation thereior. Such compensation shail he
paid by the party interrogating or deposing snch persot. {1972, . 3331




Memorandum 73-61

EXHIBIT ITI1

FEDERAL RULES OF CIVIL PRCCEDURE
V. DEPCSITIONS AND DISCOVERY

Rule 26.
GENERAL FROVISICNS GOVERNING DISCOVERY

{a) Discovery Methods. Parties may obtain discovery by one or more of
the following methods: depositions upon oral examination or written questions;
written interrogatcries; production of documents or things or permission to
enter upon land or other property, for inspection and other purposes; physical
and mental examinations; and requests for admission. Unless the court orders
otherwise under subdivision {e¢) of this rule, the frequency of use of these
wethods is not limited.

{b) Scope of Discovery. Unless otherwise limited by order of the court
in accordance with these rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending
action, whether it relates toc the claim or defense of the party seeking
discovery or to the claim or defense of any other party, ineluding the exist-
ence, deseription, nature, custody, condition and location of any books,
docuents, or other tangiblie things and the identity and location of persons
having knowledge of any discoverable matter. It is not ground for objection
that the information sought will be inadmissible at the trial if the informa-
tion sought appears reasonably calculated 1o lead to the discovery of admis-

sible evidence.
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(4) Trial Preparation: Experts. Discovery of facts known and opinions held

by experts, otherwise discoverable under the provisions of subdivision (b){1)
of this rule and acquired or developed in anticipation of litigation or for
trial, may be obtained only as follows:

(a) (i} A party may through interrcgatories require any other party to
identify each person whom the other party expects to call as an expert witness
at trial, to state the subject matter on which the expert is expected to testify,
and to state the substance of the facts and opinions to which the expert is
expected to testify and a summary of the grounds for each opinion. (ii) Upon
motion, the court may corder further discovery by other means, subject to such
restrictions as to scope and such provisions, pursuant to subdivision {b){4){(C)
of this rule, concerning fees and expenses as the court may deem appropriate.

(B} A party may discover facts known or opinions held by an expert who
has been retained or specially employed by ancther party in anticipation of
litigation or preparation for trial and who is not expected to be called as a
witness at trial, only as provided in Rule 35(b) or upon a showing of exceptional
circumstances under which it is impracticable for the party seeking discovery to
cbtain facts or copinions on the same subject by other means.

{C) Unless manifest injustice would result, {i) the court shall require that
the party seeking discovery pay the expert a reasonable fee for time spent in
responding to discovery under subdivisions (b){&){(A){ii) and (b){4)}(B) of this
rule; and {ii) with respect to discovery obtained under subdivisicn (b)(%)(A){ii)
of this rule the court may require, and with respect to discovery obtained under
subdivision (b}(4){B) of this rule the court shall require, the party seeking
discovery to pay the other party a fair portion of the fees and expenses reason-
ably incurred by the latter party in obtaining facts and opinions from the

expert.



Memorandum 73-61
) EXHIBIT IV

[Code Civ. Proc. §§ 1272.01-1272.09)

CHAPTER ?. EXCHANGE OF INFORMATION iIN
EMINENT DOMAIN PROCEEDINGS [NEW]

See. )
127201 Exchange of liats of expert witnesses and statements of valua-
~ tion data.
1272.02 Statement of valuation data; persons from whom exchanged;
contents, .

1272.03 List of expert witnesses; contents.
- 1272.04 Notice to persons upon whom list and statements served of ad+i

tional witnesses or data; form. '

1272.06 Limitations upon calling witnesses and testimony by witneases.

1272.06 Grounda for court authority to call witness or permit testimony
by witness,

127207 Appliecability of chapter,

127208 Use of discovery procedures.

1272.00 Admissibility of evidence.

Chapter 2 added by Stats.1967, ¢, 1104, p. 2742, § 2.

§ 127201 Exchange of liats of expert witnesses and statements of valu-
: stion data )

{a) Service and filing of demand.

{a) Not later than 50 days prior to the day set for the trial, apy party
to an eminent domain proceeding may serve upon any adverse party and
file & demand to exchange lists of expert witnesses and statements of
valuation data.

'(b) Cross-demand. :

{b} A party on whom a demand is served may, not later than 40 days
prior to the day set for the trial, serve upon any adverse party and file a
cross-demand to exchange lists of expert witnesses and statements of
valuation data relating {o the parcel of property described in the demand.

(¢) Contients of demand or cross-demand.

{e) The demand or cross-demand ehall:

(1) Deacribe the parcel of property tec which the demand or cross-de-
mand retates, which description may be made by reference to the com-
plaint.

{2) Include a statement in substantially the foliowing form: "You
are required to serve and deposit with the clerk of court a list of expert
witnesses and statements of valuation data in compliance with Chapter 2
{commencing with Section 1272.01) of Title 7 of Part 8 of the Code of
Civil Procedure not later than '20 days prior to the date set for trial. Ex-
cept as otherwise provided in that chapter, your failure to do so will con-
stitute u waiver of your right to call unlisted expert witnesses dering your
case in chief and of your right to introduce on direct examination during
your case in chief any matter that is required to be, but is not, set forth
in your statements of valuation data.” .

(d) Service and deposit of list and statements.

(d) Not later than 20 days prior to the day set for trial, each party who
served a demand or cross-demand and each party upon whom a demand
-or cross-demand was served shall serve and deposit with the clerk of the 4
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court 4 list of experi witnesses and statements of valuation data. A party
who served a demand or cross-demand ashall serve his list and statements
upon each party on whom he served his demand or eross-demand. Each
party on whom a demand or cross-demand was served shall serve his list
and statements upon the party who scrved the demand or cross-demand.

{e) Duties of clerks of court,

{e) The clerk of the court shall make an entry in the register of actions
for each list of expert witnesses and statement of valuation data deposited
with him pursuant to this chapter. The lista and statements shajl not be
filed in the proceeding, bot the clerk shall make them availahie to the court
at the commencement of the trial for the limited purpose of enabling the
court to apply the provisions of this chapter. tnless the court otherwise
orders, the clerk shall, at the coneluasion of the trial, return all lists and
statements to the attorneyvs for the parties whe deposited them. Lists or
statements ordered by the court to be retained may thereafter be deatroyed
or otherwise disposed of in accordance with the provisions of law gov-
erning the destruction or disposition of exhibits introduced in the trial.
{Added Stats, 1987, c. 1104, p. 2742, § 2.)

§ 1272.02 Statement of valuation data; persons from whom exchanyed;
contents

{(a) A statement of valuation dats shall be exchanged for each person
intended to be called as a witness by the party to testify to hia opinion
as to any of the following matters:

(1) The value of the property or property interest being vajued.

(2} The amount of the damage, if any, to the remainder of the larger
parzel from which sych property is taken.

(3) The amount of the special benefit, if any, to the remainder of the
larger parcel from which such property ia taken.

(b} The statement of valuation data shall give the name and business
or residence address of the witaess and shall include a statement whether
the witness will testify to an opinion as to any of the matters listed in
subdivision (a) and, as {0 each such matter upon which he will give an
opinion, what that opinion is and the following items to the extent that the
opinion on such matter is based thereon:

(1} The estate or interest being valued.

(2) The date of valuation used by the witness.

(3} The highest and best use of the property.

{4) The applicable zoning and the opinion of the witness as to the prob-
ahility of any change in such zoning,

{5) The sules, contracts to selb uand purchase, and leases supporting
the opinian.

{6} The eost of reproduction or replacement of the existicg improve-
ments on the property, the depreciation or ohsoleseence the improvements
have suffered, and the method of caleulation used to determine doprecia-
tion.

{7} The gross income from the property, the deductions from wross in-
come, and the resulting net income; the reasonable net rental value at.
tributable to the land and existing improvements thereon, and the csti-
mated groas rentel income and deductipns therefrom upon which ruch
reasonable net rental value is computed; the rote of capitalization used,
and the value indicated by such capitalization.

{8) If the property is a portion of a larger parcel, u description of the
larger parcel and its value,

{c) With respect to each sale, coniract, or lease listed under paragraph
(6} of subdivision {(b):

{1) The names and business or residence addresses, if known, uf the
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parties to the transaction.

{2} The location of the properiy subject to the transaction,

{3} The date of tha transaction.

{4) If recorded, the date of recording and the velume and page or other

_identification of the record of the transaction.

(5) The price and eother terms anrd circumstances of the transaction,
In licu of stating the terms contained in any contract, leass, or other docu-
ment, the statement may, if the document is availahle for inspection by the
adverse party, state the place where and the times when it is available for
ingpection.

(d) I any opinion referred to in subdivision (a} is based in whaole or in
substantial part upon the opinion of another person, the statement of
valuation data shall include the name and business or residence address
of such other person, kis business, occupation, or profession, and a state-
ment as to the subject matter to which his opinion relates.

(e} Except when an appraisal report is used 2z a statement of valua-
tion data as permitted by subdivision {f), the statement of valuatien daia
shall include a statement, signed by the witness, that the witness has rend
the statement of valuation data and that it fairly and correctly states his
opinions and knowledge as to the matters thercin stated.

{f) An appraisal repori that has been prepared by the witness which
includes the information reguired to be included in a statement of valua-

_tion data may be used as a statement of valuation data uuder this chap
ter.
{Added Stets. 1967, c. 1104, p. 2742, § 2.)

§ 1272.03 Liat of expert witnesses; contents

The list of expert witnesses shall include the name, business or resi-
dence address, and business, occupation, or profession of each person
intended to be called as an expert witness by the party and a statement
as to the subject matter to which his testimony relates.

{ Added Stats. 1967, c. 1104, p. 2742, § 2.)

§ 127204 Notice to persons upon whom list and staiements served of
additional withesses or data; form

{a) A party who is required to exchange lista of experi witnesses and
statemenis of valuation data shall diligently give notice to the parties
upon whom his list and statements were served if, after service of his list
and statements, he:

{1} Delermines to call an expert witness not included in his list of ex-
pert witnesses to testify on direct examination during his case in chief;

{2} Determines to have a witness called by him testify on direct exam-
ination during his case in chief to any opinion or data required to be lisied
in the statement of valuation data for that witness but which was not so
liated; or

{3} Discovers any dala veqoired to be iisted in & statement of valuation
data but which was not s¢ listed.

{b) The notice required by subdiviaion {a) shall include the informa-
tion specified in Sections 1272.02 and 1272.08 and shall be in writing; but
such uotice is uot required to be in writing if it iz given after the com-
mencement of the trial.

{ Added Stats. 1967, c. 1104, p. 2742, § 2.)

§ 1272.05 Limitations upon calling witnesses and testimony by witnesses

Except as provided in Section 1272.06, upon objection of any party who
has served his list of expert witnesses and statements of valuatmn data in
compliance wilth Section 1272.01:

{n} No party required to serve 2z list of expert witnesses may call an
expert witness to testify on direct examination during the case in chief of
the party calling him unless the information required by Section 127203
for such witnesa is included in the list served by the party who calis the
witness.
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(b} No party required io serve statements of valuation data may call
a witness to testify on direct examination during the case in chief of the
party calling him to hiz opinion of the value of the property described in
the demand or cross-demand or the amount of the damage or benefit, if
any, to the remainder of the larger parcel from which such property is
taken unless 4 statement of valuation data for the witness was served by
the party who ecalls the witness. .

(¢} No witness culled by any parly required to serve statemenis of
valuation data may testify on direct examination during the casé in chief
of the party whu called him to any opinion or data required 10.be listed in
the statement of valuation data for such witness unless such opinion or
data is listed in the statement served, except that testimony that is merely
un explanation or elaboration of data so listed is not inadmissible under
this scetion.

{Added Siats. 1967, ¢ 1104, p. 2742, § 2.1

§ 127206 Grounds for court authority to call witness or permit testimony
by witness

{a) The court may, upon such terms as may be just, permit a party to
cail a witness, or permit 4 witness eulled by a party lo testify to 2n opinion
or data on direct examination, during the parly’s case in chief where such
witness, opinion, or data is required to be, but is not, included in such
party’s list of expert witnesses or stutemenis of valuation data if the
court finda that such pirty has made a good faith effort to comply with
Sections 1272.01 to 1272.08, inclusive, that he bas complied with Section
1272.04, und that, by the date of the service of his list and statements,
he:

{1} Would not in the exercise of reasonuble diligence have determined
to call such witness or diseovered or listed such opinien or data; or

(2) Failed to determine Lo call sueh withess or to discover or lat such
opinion or data through mistake, inadvertence, surprise, or cxcusable
neglect,

{b} In making a determination under this section, the court shall take -
into account the extent to which the opposing party bas relicd upon the
list of expert witnesses and statements of valuation dats and will be preju-
diced if the witness is called or the lestimony concerning such opinion or
data is given. '

(Added Stats. 1967, c. 1104, p. 2742, § 2.)

§ 127207 Applicability of chapter

This chapter does not apply in any ¢minent domain proceeding in any
county having a population in excuss of 4,000,000 in whieh a pretrial con-
ference is held. .

(Added Stata.1967, c. 1104, p. 2742, § 2.)

§ 127208 Use of discovery procedures

The procedure provided in this chapter does not prevent the use of dis-
covery procedures or limit the matters that are discoverable in eminent
domain proceedings. Neither the existence of the procedure provided by
this chapter, nor the fact that it' has or has not been invoked by & party
to the proceeding, affects the time for compietion of discovery in the
proceeding.
(Added Stats.1967, c. 1104, p. 2742, § 2.3

§ 127208 Admissibility of evidence

Nothing in this chapter makes admissible any evidenece that is not other-
wise admiasible or permits a witnesx to base an opinion on any matter that
is not a proper basis for such an opinion.
{Added Btats, 1967, ¢ 1104, p. 2742, 8 2))

ol
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Memorandum 73-61 EXHIBIT V
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Section 702. [Exchange of Appraisal Reports]

(&) In addition or as an altemative to discovery under section
701, any party to the action, not later than [S0] days—prior to the date
set for the frial of issues of compensation, may filge and serve on all
other parties a written demand for an exchange of appraisal reports that
have not previcusly been furnished either voluntarily or pursuant to dis-
covery proceedings,

(b) Not later than [30] days after service of the demand, the party
making the demand and each other party served with the demand shall de-
liver to sach other a copy of all appraisal reports in his possession or under
his control and not previously furnished.

{c)  An "appraisal report” within the meaning of this section is
any written statement or analysis prepared by or under the dircction of a
pérson who is expected to be called as a witness at the trial to testify
on any issue relating to the value or amount of compensation for the pro-

perty sought to be taken, and shall to the extent recsunably available,

include:
la



17

18
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20

21

22
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| (1} the name and address of the witness;

{2} a summary of the facts known tc and opinions held by
the witness on any matters to which he expects” to testify a.t the
trial:rand

{3) a complete and detailed statement ci the supporting data
upon which the report is based.

Comment

Secti;‘m 702 is an adaptation of sections 1272.01 and 1272.02 of
the California Code of Civil Procedure. Similar procedures for exchange
of appraisal reports have been adopted in other jurisdictions, including
New York, as a supplement to existing discovery practice. See 7 P.
Nichols, Eminent Domain § 7.04[2] (rev. 3rd ed. 1971). As to the con-
sequences of the exchange procedure, see sections 703 and 704.

Under this section, the required exchange of appraisal reports is
triggered by service of a written demand by one of the parties. [t is nul
an autumatic procedure that must be followed in every case; accordingly,
by voluntary cooperation between the parties, the formal orocedure of
Lthis section may be aveided. ©n the other hand, in apprcptiatelcircum—
stances, the parties mav ernplc;y the discovery procedures provided in

section 701 withouwt resort to the préesent sectiun,

D
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Section 703. [Supplementation of Appraisal Reports)

{a) “ A party shall, with reasonable promptness pricr to trial,
deliver a supplemental written report to every party to whom he was re-
quired to deliver one or more appraisal reports pwsuant to section 702
if, after delivery of the reports,

{1} he determines to call as a valuation witness at the
trial a person for whom an appraisal report was not previously
delivered; or

(2} he discovers additional information or facts required
to be included in the appralsal report for a witness but which was
not included jn the report as delivered.

(b} A supplemental rgport required by subsection (a) shall include
all information required by section 702 and necessary to make the report

reasonably complete and accurate.

Comment
Section 703 creates a duty on the part of « party, after axchanging

appraisal reports pursuant to section 702, to supplement the roports in



10

11

12

order to keep them up-to-date and accurate in light of changes in the
party's tac1.:lical plané and any nev.;ly discovered evidence relating to
the expert's testimony, The requirements of sections 702 and 703 are,
in effect, cumulative.

Reporter's Note: Section 703 has been revised on the basis
of the committee's discussions at the September 1972 meeting.

Section 704. [Effect of Appraisal Reports on Expert Witness Testimonyl

() Except as provided in subsection (b}, a party required to de-
liver an appraisal report under section 702 may not, over objection by a
party who was entitled to delivery of the report, lcall a witness {o testify
at the trial on any question relating to the value or to the amount of com-
pensation for the property sought to be taken ﬁnless the required appraisal
report for the witness, in substantial compliance with sections 702 and 703,
wa s duly delivered.

{1} The court for good cauce and in the absence o substonlial pre-

judice to any party, may continue the trial for a reasonable period of time

on such conditione ag mavy be just, or may pormit 4 party to ¢all o witness

or elicit an opinion or other testimony from & witness conirary to sub-
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13 section (a) ..

Comment

Section 704 (a) makes an unexcused failure tp comply with the pro-
cedure for exchange of appiaisal repdrts a basis for cbhjection to valuation
testimony that was required to be covered by a report. This section is
applicable, however, only when an exchange of appraisal reports is

— required by demand properly served under section 7021{al.

Section 704(b) gives the court power to excuse noncompliance upon
a proper showing. In allowing the noncomplying party to introduce valua-
tion testimony not covered in a duly delivered and adequate appraisal
report, however, the court may lmpose any reasoﬁable conditicns that
may be just, such as-a short continuance of the trial or the payment of

additional cost or expense of preparation o mest the unesxpccted evidence.
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RESULTS OF CALIFORNIA LAW REVISION
COMMISSION'S FEBRUARY 1972
QUESTIONNAIRE RE DISCOVERY

Note

In February the Law Revision Commission sent a question-
naire on various aspects of condemnation practice to attorneys,
judges and appraisers on its méiling list.

The answers to the questions regarding discovery {Questions
17-26) by attorneys have been tabulated and are indicated below.
For the purpose of categorizing the answers, the attorneys who
authored them were divided into three clasifications: those
representing condemnors, those representing condemnees, and
those who represent both sides. Regarding the latter classifi-
. cation, 1f, for example, an attorney stated that more than 50%
of his condemnation practice involved fepresenting condemnors
while less than 5% is for condemnees, his answer would be
placed in the category of a condemnor attorxney rather than
both, because the mass of his practice is for one side. Tﬁe
authors of the answers are not indicated except in one instance,
the Legal D;visibn of California Department of Public Works,
first, because its response is a joint reply for 1ll1 trial
attorneys, and second, because of the volume of cases in which

it is involwved.



General Analysis

The replies to the questions on discovery contain no
startling revelations. Most attorneys recognize that it is use-
ful (Question 22), but they also noﬁe_that often appraisal data
and opinions are not finalized until very near the trial date.
For this reason and Eecause much of the'data necessary for the
appraisal is equally available to both pérties in the market,
discovery devices should be keyed to the approaches to value and
severance damage employed by the appraiser, as well as informa-
tion that is exclusively in the hands of the other party.

Those who have experience with the Los Angeles County pro-
cedure (Question 17) generally gave it a favorable rating. But
some criticized the procedure in two areas: it is a nuisance in
smaller cases, and it puts a burden on the property owner,
Further, some attorneys supplgment the procedure by interroga-

" tories and depositions.

The discovery devices of interrogatories and statutory
exchange (Questions 18 and 20) are the moét often used, while
depositions (Question 19) are employed to a lesser extenﬁ._

The point of.greatest concern was ralsed by Question 21,
regarding excluding testimony sought to be elicited by the
_opposing party at trial but which was not made known through
discovery. Many noted courts are reluctant to exclude such
testimony; and the State Division of Highways attorneys felt
that those courts with a stricter approach apply it just to

condemnors. Although it was not stated by any of the parties



responding to the questicaonaire, this judicial reluctance to
exclude reinforces the practice of delaying finalization of the
appraisal until time of trial.

There is a great deal of suspicion that the nther side is
hiding information br not willing to exchange data on an equal
basis. The fear of inequality of exchange was particularly
noted as a deficiency in the statutory exchange procedure of
CCP §§1272.01-1272.09 {Question 26): it was advised that the
exchange should be policed by tﬁe court.

The responses did not recommend any overhaul of the dis-
covery procedures in eminent domain. Perhaps, this wis a
product of the manner in which the quéstions were framed; only
Question 26 regarding statutory exchange asked specifically
about deficiencies, although Question 22 inquiring about the
general usefulness of discovery in eminent domain called for
comment by those responding.

There may be other reasons, however. Since condemnation is
a specialty field in the law, it is not unusual to find a certain
rapport between condemnor attorneys (especially those with the
larger public agencies} and their counterparts who have the
lion’s share of the condemnee cases in a particular area. These
attorneys see each other often; ard in many instances the
private practitiocner was once employed by the agency, such as
the Division of Highways., This rapport can lead to informal
discovery sessions. Those who are not members of the "club”
must struggle-with discovgry_tools.

Related to the above is the condemnor's practice of



converting negotiations between counsel into a discovery session.
By adopting the posture of "show me why our figure is wrong" or
“if we overlocked anything, we'll certainly re-evaluate our
offer," the condemnee is pushed into revealing some of its
strengths, If there is genuine response by the agency or it has
the reputation of honestly re-evaluating its position, the pros-
pect of settlement will begin to outweigh strategy of trial
preparation.

The responses indicate fhat the condemnee is more inclined
to discovery. Because the burden of going forward with its case
at trial is upon the condemnée and "negotiations' can reveal the
outline of the condemnee's case, the condemnor is frequently
content to wait and see, If it initiates discovery, there is
sure to be retaliation. But if it does not and the condemnee's
attorney knows there is no prospect of settlement, the latter
may choose to piece together the condemnor's case from the offer
and hold revelation of the property owner's case until trial.

It appears that condemmation “club" attorneys have evolved
a practical approach to discovery. There is a realization that
it is not as beneficlal as in other cases, where, for instance,
eyewitness accounts of observable facts at the center of a
dispute must be secured and analyzed. If there is need for
revision of discovery in eminent domain, those who deal with it
only on a sometime basis and have the small cases probably have
a batter perspective.

NORMAN E, MATTEONIL
Consultant to Law Revision Commission

- b -



DISCOVERY AND EXCHANGE OF VALUATION DATA

Los Angeles County Procedure

17. Have you ever used the Los Angeles County exchange of
appraisal information procedure?

Condemnor Attys Condemmnee Attys Attys for Both

YES 3% 12 9
NO g 11 4

If YES, did you also use any other discovery or exchange
of valuation procedure?

Condemnor Attys Condemee Attys Attvs for Both
YES 1 6 ‘ 4
NO o 4 6

1f YES, what procedures did you use?

Condenmor AtLiys:

1. Depositions and request for admissions of fact.

Condemmee Attys:

1. Depositions.
2, Occasionally depositions and also interrogatories. (2)
3. Statutory exchange, |

Attys for Both:

1. Interrogatories and depositions.
2. On occasion, depositions and interrogatories. (2)

3. Voluntary open appraisal book discussions with
opposing counsel.

#* The reply of the Legal Division of California Department of
Public Works, which is included here and noted in answers to
subsequent questions, 1s a joint reply on behalf of 111 trial
attorneys. S .
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What do you think of the Los Angeles County procedure?

Condemnor Attys:

1. I have read the procedure and find that it would be
relatively beneficial in most situations.

2. Very good., It is simple and effective.

3. It is‘probably helpful in large cases, but a
nuisance in small ones.

4. The difficulty with the Los Angeles rule coupled with
statutory exchange is that the total expense to
attorneys and their clients, and to the public by
way of extra judicial time expended, is much greater
than if the parties were left to the selective
application of traditional discovary methods to
appropriate cases, This is true because statutory
dlscovery under the Los Angeles system is applied
in every case going to pretrial. Further, the
value of the use of statutory discovery, even coupled
with judicial administration, is very much less than
the value of the use of the more probative traditional
tools of discovery when measured against the yard-
sticks of ascertainment of the truth leading to
accurate verdicts on just compensation, or, in the
alternative, realistic settlements,

Traditional discovery by interrogatory and deposition
takes very little judicial time when compared with
statutory discovery administered through a pretrial
judge. The latter system is based on the premise
that every condemnation case calls for discovery

and legal rulings before trial. Not every condemna-
tion case calls for discovery. The majority of
condemnation cases do call for discovery or legal
rulings before trial, However, this majority is
better served by traditional discovery and bifurcated
trial than the Los Angeles pretrial system.*

Condemnee Attys:

1. Needs tightening up: pretrial order is loosely
worded in some important aspects.

o, It is helpful and necessary, but imposes severe
time requirements.



Condemnee Attys: (Cont'd)

3.

9‘

Attys

It is good, if reasoning and means of computing
value are fairly disclosed.

Good. (4)

It works but needs a conference after the exchange
in order to promote settlements.

It works quite well,

Excellent.

leads to widespread cheating by condemnors. No
effective control on failure to fairly exchange,.
But, it is efficient.

It does not accomplish very much,

for Both:

1,

It is a waste of time; the reports obtainmed can be
obtained with other discovery devices in a much
easier fashion. The Los Angeles procedure is a
great burden on out-of-county attorneys, since

it requires extra and unnecessary court appearances.

Satisfactory, depending upon cooperation of opposing
counsel,

Very good.

It forces early and thorough preparation of one's
case, It puts greater economic burden on property
owners. Generally it helps to settle cases.

It is a good procedure but it places a burden on the
property owner in small cases. Some provision should
be made for reimbursing the property owner for some
or part of his appraisal report if the same is
required as a court procedure. This could be handled
in the same way as other recoverable court costs.

The comment is limited to the preparation of the
report alone and not to the cost of the appraiser.

Excellent. (3)

Prefer Code of Civil Procedure exchange.



GCeneral Questions Relating to Discovery

(These questions should be answered on the basis of your
experience in counties other than Los Angeles.}

18.

19'

2C.

in what percentage of your condemnation cases do you ute
interrogatories?

Condemmor Attys Condemnee Attys Attys for Both

0 B no replies ~  no replies 3
less than Si 2 7 4
5-50% | 7% 7 6
more than 50% no replies P no replies
100% 1 6 1

In what percentage of your condemmation cases do you use
depositions? :

Condemnor Attys Condemmee Attys Attys for Both

0 no replies 2 3
less than 5% 3 9 3
5-50% | 5% 6 7
more than 50% 1 1 1
100% 1 4 no replies

In what percentage of your condemnation cagses do you use
the statutory exchange procedure?

Condemnor Attys Condemnee Attys Attys for Both

0 | 2 3 2
less than 5% 2% 3 7
5-50% | 4 9 3
more than 507 1 3 2
100% 1 2 no replies



21,

When you have used discovery, have you experienced aty
difficulty in excluding tescimony sought to be elicitad
by the opposing party at the trial which was available
at the time but not made known through discovery?

Condemnor Attys Condemnece Attys  AtLys for Both

YES o 7 7
NO 3 Ll 4
Comments :

Condemnor ALLys:

1. Although not previcusly faced with the problem, I
suspect that it would be difficult to persuade most
judges to exclude such evidence i.f offered by
condemnee, :

2., Judges are extremely reluctant to exclude relevant
evidence.

3. Courts are quite lenient to property owners when
they do not fully respond, but not to condemnors,
who are held to 2 much higher standard of
performance.®

Condemmes Attys:

1. Courts seems to admit saies and othexr data which
has not been exchanged or revealed in discovery.
This is true wnder the statutory exchange procedure.

2, Judges let it in, revealed or mot.

Attys for Both:

1. Judges know to exclude is to invite reversal.
Judges are not ucually reversed for what they let
into evidencse,

». Situation has not come up often. I objected on only
one occasion that information had not been disclosed;
it was sustainmed and excluded.

3. Occasionally, ycu rum up against a judge who will
permit an adverse party to introduce information
into evidence which should have been part of the
exchange and which was deliberately withheld.

4. Depends entirely on the individual judge.

- 9-_



22.

Is discovery generally useful in eminent domain tases?

Condemnor Attys Condemneg Attys Attys fry Both

YES 7% 13 9
NO 2 7 3
Comments:

Condemnor Attys:

1.
2'
3.

Seldom.
Landowner never has any appraisal data,

Discovery is very useful in condemnation cases.
It enables the parties to ascertain the theories
of the case, which results in quicker and simpler
presentation in trial. Anything that simplifies
and expedites a condemnation trial should be
encouraged.*

Helpful to some extent, but to a far less extent
than in other types of cases because the appraisers
Hdiscover" most essentials.

Condemnee Attys:

ll

Appraisers are often instructed to 'have notes"
but not conclusions., Also, condemning agencies
subsequently hire additional appraisers and
discard the one(s) previously deposed. Also,
appraisers frequently are ''mot ready’ for
depositions.

More disclosure is needed.

Discovery is helpful in every case, both in pre-
paring for trial and effecting settlement,

Failure of judges to restrict agency malpractices.

“Generally useful," yes. The work product rule
(Swartzman d Mack cases), attorumey-client
privilege &2 statf report (Glen Arms) radically
1imits discovery of information which, aside
from the adversary proceeding,’’ property
owners should have by right,

On rare occasions it can be of help, but for the
most rart it is not.

- 10 -



Condemnee Attys: {Cont'd)

?.

Attys

Cenerally speaking, to get information from a
condemning agency is like trying to get blood
from a turnip. About the only useful data is
engineering information which is usually
voluntarily supplied by the condemnor upon
request. Even then it is always incomplete.
Discovery is generally of very little value
unless you have a particulaxly complicated
case or issues involving fraudulent and
deceptive conduct by the condemnor. It is
costly in time and money and the costs are
generally disproportionate to the results. .
Condemneas in small cases cannot afford it.

for Both:

1.

Appraisals must be comparable to be of use,

I represent an agency which must prove issue of
necessity and, if raised as a defense, issue of
proper location. Discovery on these issues is
generally more useful than on just compensation
issue.

Not used often, but should be available, and is
useful under some circumstances.

It is not useful where it seeks to reach market
data generally available to both sides, But,

on capitalization of income studies, if property
owner unwilling to voluntarily disclose data,
discovery would be helpful.

The problem of discovery from the property owner's
standpoint is that, except in a case involving a
lot of money, it frequently places an intolerable
financial burden on the defendant without any hope
of recovering the cost which is thrust upon him.

Yes, in more complicated cases; no, in simple
valuation cases.

when enforced.

. 1l -



Statutory Exchange of Valuation Data (CCP §§1272.01-1272.09)

If you have ever used statutory exchange of valuation data,
please answer Questions 23-26.

23. Who do you find more willing to initiate statutory exchange?

Condemnor Attys Condemnee Attys Attys for Both

Plaintiffs 3 | 3 3
Defendants 3% 4 3
About equal no replies 8 ‘ 4

24, Do you find the exchange used as supplementary to or in
place of other discovery devices?

Condemnor Attys Condemnee Attys Attys for Both

Supplementary 2 3 3
In place of 2% : 7 4
About equal 2 4 2

25, Have you had to seek sanctions under CCP §1272,05 for
failure of opponent to exchange valuation data?

Condemnor Attys Condemnee Attys Attys for Both

Never 4 - 11 3
Infrequently o 4 6
Frequently no replies no replies 1

Were you satisfied with the court's action on your request
that sanctions be imposed? DQ\\\

Condemnior Attys Condemnee Attys Attys for Both

YES ' 1 2 1
NO i* 1 6
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o6. What deficiencies are there in the statutory exchange of
valuation data procedure?

Condemnor Attys:

1.

b

Does not adequately cover cases where primary issue
is severance damages, Should require statement of
reasons supporting opinion of severance and pre-
clude use of any not disclosed.

Often have been dissatisfied with quality of
information furnished by condemmee.

It is far too cumbersome, especially for cases
where the amount of money involved is small.
Attorneys for condemnees cannot afford to comply
with the provisions where spread is small., Forces
prematyre trial preparation, )

The ¢hurts have a tendency to be more lenient to
propiérty owners when they fail to respond, than
to the condemnor.* .

Condemnes ALtys:

1.

2.

Should be broadened to equate with Los Angeles
County exchange of appraisal information procedure.

My experience has been that the condemnors' experts
evade the exchange procedure. Experts have stated
that reports were oral, that final reports had not
been completed, that all comparable sales had not
been assembled, that their reports were not
formalized and had not bgen submitted.

Provision should be made for motion to require
"specification of reasons and/ox method of compu-
tation® within five (5) days after receipt of
other report. Fallure to provide such specifica-
tion within ten (10) days after reguest, where
original report daes not fairly disclose reasons
or method of compllation would constitute grounds
for such sanctions as examination out of presence
of jury, continuante to prepare rebuttal and
attorneys fees.

It is too rigid; discovery procedures should be
same as in other cases.

There should be a conference with the court ten (10)
days after the exchange to clarify areas of difference.
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Condemnee Attys: (Cont'd)

6.
7,

Attys

No effective control on failure to fairly exchange.

1 have never found a court that was willing to
impose sanctions.

for Both:

No deficiencies in procedure but in content of
exchanged data. '

It is an exchange too close to trial to prepare
for trial or to decide not to go to trial, If the
data exchanged is too minimal, it is too late to
use other discovery methods. Therefore, most
people use other methods earlier and then-add the
exchange for an attempt to see what else can be
pbtained.

There is need for some basis of determining equality

- of exchange. :

The statutory exchange procedure generally favors
the plaintiff at the expense of the defense.

Enforcement by court.

ccP §1272.02(b) should require data as to "gross
income multiplied" studies.

It is too easy for a judge to find "excusable
neglect” on the part of defendant's attorney as
not to deprive him of his "just compensation"
chances.
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CHAPTER 7. DISCOVERY; EXCHANGE OF
VALUATION DATA

Article 1, Discovery

§ 1258.010., Uge of discovery procedures

1258.010. The provisions of this chapter supplement but do not replace,
restrict, or prevent the use of discovery procedures or limit the matters that

are discoverable in eminent domain proceedings,

Comment. Section 1258.010 supersedes former Section 1272.08 and makes
clear that the special provisions of this chapter relating to exchange of
valuation data (Article 2) and further discovery following exchange (Section
1258.020) do not limit the availability of discovery gemerally in eminent
domain. See Section 1230.040 and Comment thereto (rules of practice in emfnent
domain proceedings).
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§ 1258.020. Discovery following exchange of valuation data

1258.020. {(a) Hotwithstanding anv other law or court rule relating to
depcsitions and discovery, deposition and discovery proceedings pursuant to
subdivision (b) may be had without requiremeat of court order and may proceed
until not later than 10 days prior to the day aet for trial of the “ssue of
compensation.

(b) A party to an exchange of lists of expert witnesses and statements
of valuation data pureuant tso Article 2 (commencing with Section 1258,210)
or pursuant to court rule as provided in Section 1258.300 way after the tims
of the exchange take the deposition of the other party to the exchange and of
any person listed by him as an expert witnes: and obtain from them discovery
concerning the matters referred to in Section 1258,260.

{c) Nothing in this section affects the power of the court, upon noticed
motica by the perscn subjected to deposition or discovery proceedings pursuant
to subdivision (b), to meke any order that justice requires to protect such

persor from annoyance, embarrassment, or oppression.

Comment. Section 1258.020 is new. It permits, notwithetanding the
general provisions relating tc discovery, depositions of parties and of ex-
perts who will testify at trial and discovery sencrally of facts, theories,
and opinions relating to the valuatice of the property involved in the emi-
nent domain proceeding.

Section 1258.020 permits depositions and discovery without requirement
of a court order but provides for court velief of any person to protect him
from annoyance, embarrascment, or opprezsion. Section 1258.020 pernits depo-
sition and discovery proceedings to within 10 days prior to trial despite
the general provieion of Rule 222 of the Califoruiz Rules of Court limiting
discovery within 30 days of trial. The provisions of Section 1258.020 apply
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only after an exchange pursuant to Article 2 or a comparable exchange of
valuation data and lists of experts has taken place.

The expenses of an expert deposed under this section may be compensable,
See Govt, Code § 69092.5.
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§ 1258.030. Adwissibility of evidence

1258.030. Hothing in this chapter makes admissible any evidence that is
not otherwise admissible or permits a witness to base an opinion on any matter

that is not a proper basis for such an opinicn.

Comment. Sectlon 1258.030 is the same as former Section 1272.09 but
makes clear that not only the exchange provisions of Article 2 but also the
discovery provisions of Article 1 do not affect or alter the rules on admis-
sibility of evidence. The admission of evidence in eminent domain proceedings
is governed by Evidence Code Sections Bl0 to 822 and other provisions of the
Evidence Code.

whin



368 224 ENMINENT DOMAIN LAW § 1258.210
Staff draft July 1973

Article 2. Exchange of Valuation Data

§ 1238,.210. Demand for exchange

1258.210. (a) Not later than 30 days following the filing of his
answer, a defendant may serve on any adverse party and any adverse party
mway aerve on that defendant a demand to exchange lists of expert witnesses
and statements of valuation data. Thereafter, the court may permit amy
party, upon noticed motion and a showing of good cause, to serve such a
demand upon any adverse party.

(b) The demand shall be filed and shall:

(1) Describe the property to which it relates, which description may be
by reference to the complaint.

{2) Include a statement in substantially the following form: '"You are
required to serve and deposit with the clerk of court a list of expert witnesses
and statements of valuation data in compliance with Article 2 (commencing with
Section 1258.210) of Chapter 7 of Title 7 of Part 3 of the Code of Civil Pro-
cedure not later than the date of exchange to be set in accordance with that
article. Except as otherwise provided in that article, your failure te do so
will constitute a walver of your right to call unlisted expert witnesses during
your case in chief and of your right to introduce on direct examination during
your case in chief any matter that is required to be, but is not, set forth in

your statements of valuation data.’

Comment. Section 1258.210 supersedes subdivisions (a)~(c) of former Sec-
tionm 1272.01. The simplified procedure provided by this article for exchanging
valuation information is not mandatory in all cases; it applies only if in-
voked by a party to the proceeding. Moreover, the procedure provided by this
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article is not applicable in counties which provide an adequate substitute.
See Section 1258.300.

Subdivision (a) of Section 1258.210 changes the time for making a demand
to exchange from 50 days prior to trial to 30 days following filing of a de-
fendant's answer with provision for a later demand where good cause is shown.
This change will erable an earlier exchange thereby permitting additional
discovery, if necessary, based on Information exchanged. See Section 1258,020
(further discovery following exchange). It will also remove the uncertainty
of the 50-day time limit prior to trial in cases where the trial date is known
only 30 days prior to trial.

Under Section 1258.210, 2z defendant may serve and file a demand to ex-
change not later than 30 days following the filing of his answer, and the
plaintiff may serve and file a2 demand to exchange om a particular defendant
not later than 30 days following the filing of that defendant's answer. A
demand may, of course, be filed and served before an answer has been filed.

Where a party makes a demand to exchange data, that party must, of course,
himself provide his own data to the party on whom the demand was served. See
Section 1258.230(a).

Subdivision (b} of Section 1258.210 is the same in substance as former
Section 1272.01(c).

Subdivision (b) of the former section--permitting crose-~demands within
40 days prior to trial--is deleted because it gave rise to confusion that a
person serving a demand need not exchange his own data unless a cross-demand
is served on him. The deleted provision is unnecessary in light of the pro-
vision in subdivision (a) for relief from the time limits for serving a de-

mand upon a showing of good cause.
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§ 1258.220. Date of exchange

1258.220. For the purposes of this article, the "date of exchange” is
the date agreed to for the exchange of their lists of expert witnesses and
statements of valuation data by the party who served a demand and the party
on whom the demand was served or, failing such apgreement, the date set by
the court on noticed motion of either party, which date shall be approximately

40 days prior to commencement of the trial on the issue of compensation.

Comment., Section 1258.220, defining the date of exchange, supersedes
the exchange date--20 days prior to trial--prescribed by former Section
1272.01{(d). The exchange date 1is to be the date selected by the parties to
the exchange or, failing agreement, the date selected by the court, approxi-
mately 40 days prior to trial. This earlier exchange date will enable sub-
sequent discovery. See Section 1258.020 {(further discovery following exchange).
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§ 1258.230. Exchange of lists and statements

1258.230. (a) Not later than the date of exchange:

(1) Each party who served a domand and each Party upon whom 2 demand
was served shall deposit with the clerk of the cour* z 1ist of expert wit-
nesses and statements ¢f valuation data.

(2) A party who served a demand shall cerve his list and statements
upon each party on whom be served his demsund.

(3) Each party cn vhom a demand was served shall serve his ilst and
statements upon the party who served the demznd.

(b) The clerk of the court shali make an entry in the register of ac-
tiong for each list of expert witnecses and statement of valuation data
deposited with him pursuant o this article. The lists and statements shall
not be filed in the proceeding, but the clerk shall make them available to
the court at the commencement of the trizl for the limited purpose of en-
abling the court to apply the previsicns of thie article. Unless the court
otherwise orders, the clerk chall, at the conclusion of the trial, return
all lists and statements to the attorneys for the parties who deposited them.
Lists or statements ordered by the court to be retained may thereafter be
destroyed or otherwise disposed of in accordance with the provisions of law

governing the destruction or disposition cof exhibits introduced in the trial.

Comment. Section 1258.230 is the same in substance as former Section
1272.01{d)-(e). .

Subdivision (b} requires tﬁut deposits with the clerk of lists and
statements be entered In the replster of act-ns. With respect to maintenance
of the register, see Govt. Code § 69845. Such entries will permit the court

B
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to determine whether a list and statements have been deposited in compliance
with this article. However, the statements or appralsal reports used as
statements (see Section 1258,260) will not necessarily be in the form pre-
scribed by court rules for papers to be filed. Also, the copies deposited
with the clerk serve the limited purpose of enabling the trial court to rule
under Section 1258.280 upon admissibility of opinions not supported by data,
Hence, the subdivision does not require or permit the filing of 1lists and
statements but instead requires the clerk to maintain custody of them and

make them available to the trial court at the commencement of the trial. 1In
the usual case, the copies furnished to the court will have served their only
purpose at the conclusion of evidence. The subdivision therefore permits them
to be returned to the attorneys. For those instances in which the coples might
be of significance in connection with an appeal or posttrial motion, the sub-
division permits the court, on its own initiative or on request of a party, to
order them retained. In this event, the copies retained may thereafter be
disposed of in the manner of exhibits introduced in the trial.
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§ 1258.240. Contents of list of expert witpnesses

1258.240. The 1ist of expert witnesses shall include the nane, business
or residence address, and business, occupation, or profession of each person
intended to be called as an expert witness by the party and a statement of

the subject matter to which his testimony relates.

Comment. Section 1258.240 is the same as former Section 1272.03. It
requires inclusion of all persons to be called as experts, not merely those
to be called as valuation experts. See Evid. Code §§ 813(b), 814. In addi-
tion to naming each proposed expert witness, the list must identify the sub-
Ject matter of his testimony, e.g., "valuation testimony," "existence of oil
on subject property,” and the like., This further information is necessary to
apprigse the adverse party of the range and general nature of the expert testi-
mony to be presented at the trial.

Unlike Section 1258.260 (contents of statement of valuation data),
this section does not require :that the particulars of the expert opinion
be stated or that the supporting factual data be set forth. 1In such case,
normal discovery techniques can be used to obtain the particulars of the
opinion and supporting factual data. See Section 1258.020 (further dis-
covery after exchange). See also Section 1258.010 (use of discovery pro-
cedures).

-10-
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§ 1258.250. Persons for whom statements of valuation data must be exchapged

1258.250. A statement of valvation data shall be exchanged for each
person intended to be called as a witness by a party to testify to his opinion
as to any of the following matters:

(a} The value of the property being taken.

(b) The amount of the damage, 1f any, to the remainder of the larger
parcel from which such property is taken.

(c) The amount of the bemefit, 1f any, to the remainder of the larger
parcel from which such property is taken.

(d) The amount of any other compensation required to be paid by Chapter
9 (commencing with Section 1263,010) or Chapter 10 (commencing with Section

1265.010).

Comment. Section 1258.250 is the same in substance as subdivision (a)
of former Section 1272.02 with conforming changes made to reflect the com-
pensation provisions of Chapters 9 {(commencing with Section 1263.010) and 10
{commencing with Section 1265.010).

Section 1258.250 requires that a statement of valuation data be provided
for each person who is to testify to his opinion as to one or more of the
matters listed in the section whether or not that person is to qualify as an
expert. For example, a statement must be provided for the owner of the prop-
erty if he is to testify concerning value, damages, benefits, or other items
of compensation.

=1] -
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§ 1258.260. Contents of statement of valuation data

1258.260. (a) The statement of valuation data shall give the name and
business or residence address of the witness and shall include a statement
whether the witness will testify to an opinion as to any of the matters
listed in Section 1258.250 and, as to each such matter upon which he will
give an opinion, what that opinion is and the following items to the extent
that the opinion on such matter is based thereon:

(1) The estate or interest being valued.

(2) The date of waluation used by the witness.

(3) The highest and best use of the property.

{4) The applicable zoning and the opinfon of the witness as to the
probability of any change in such zoning.

(5) The sales, contracts to sell and purchase, and leases supporting
the opinion.

(6) The cost of reproduction or replacement of the existing improvements
on the property, the depreciation or obsolescence the improvements have suf-
fered, and the method of calculation used to determine depreciation.

(7) The gross income from the property, the deductions from gross income,
and the resulting net income; the reasonable net rental value attributable to
the land and existing improvements thereon, and the estimated gross rental in-
come and deductions therefrom upon which such reasonable net rental value 1s com-
puted; the rate of capitalization used; and the value indicated by such capi-
talization.

(8) If the property is a portion of a larger parcel, a description of

the larger parcel and its value.

«]P=
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(b) With respect to each sale, contract, or lease listed under para-
graph (5) of subdivision (a), the statement of valuation data shall give:

(1) The names and business or residence addresses, if known, of the
parties to the transaction.

(2) The location of the property subject to the transactionm.

(3) The date of the transaction.

(4) If recorded, the date of recording and the volume and page or other
identification of the record of the transaction.

(5) The price and other terms and circumstances of the transaction.

In lieu of stating the terms contained in any contract, lease, or other
document, the statement may, if the document is available for inspection
by the adverse party, state the place where and the times when it is avail-
able for inspection.

{c) If any opinion referred to in Section 1258.250 is based in whole
or in substantial part upont the vpinion of another person, the statement of
valuation data shall include the name and business or residence address of
such other person, his business, occupation, or profession, and a statement
as to the subject matter to which his opinion relates.

(d) Except when an appraisal report is used as a statement of valuation
data as permitted by subdivision (e), the statement of valuation data shall
include a statement, 8igned by the witness, that the witness has read the
Statement of valuation data and that it fairly and correctly states his opin-
lons and knowledge as to the matters therein stated.

(e} An appraisal report that has been prepared by the witness which in-
cludes the information required to be included in a statement of valuation

data wmay be used as a statement of valuation data under this article.

-13-
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Comment, Section 1258.260 is the same in substance as former Section
1272.02¢(b)-(£).

Subdivision (a) requires the setting forth of the specified data to
the extent that any opinion is based thereon. Cf. Evid. Code §§ 814-821.

It does not require that the specified data be set forth if the witnesgs' opinion
is not based thereon even though such data may have been complled or ascertained
by the witness., Also, the supporting data required by subdivision (a) commonly
will pertain to the witness' cpinion as to value, and the same data will be
considered by the witness to support his opinion as to damages and benefits,

In this case, the statement or appraisal report may simply recite that the
opinion as to damages or benefits is supported by the same data as the opinion
as to value., Where the required information, however, is not identical with
xYespect to all opinions of the witness, subdivision (a) requires that the

item of supporting data be separately stated with respect to each opinion

of the witness.

Subdivision (c) requires that each valuation statement give information
regarding any person who will not be called as a witness but upon whose opin-
ion the testimony of the valuation witness will be based in whole or substan-
tial part. This information is needed by the adverse party not only for the
general purpose of properly preparing for trial but also to enable him to
utilize his right under Section 804 of the Evidence Code to call the other
expert and examine him as an adverse witness concerning his opinion. The
subdivigion also requires a Statement of the subject matter of the supporting
opinion. As to this requirement, and the parallel requirement under Section
1258.240, see the Comment to Section 1258.240.

1=



368 232 EMINENT DOMAIN LAW § 1258.270
Staff draft July 1973

§ 1258.27G. Supplementation of 1lists and statements

1258.270. (a) A party who is required to exchange lists of expert
witnesses and statements of valustion data shall diligently give notice to
the parties upon whom his list and statements were served if, after service
of his list and statements, he:

(1) Determines to call an expert witness not included in his list of
expert witnesses to testify on direct examination during his case in chief;

(2) Determines to have a witnese called by him testify on direct examina-
tion during his case in chief to any opinion or data required to be 1isted in
the statement of valuation data for that witness but which was not so listed; or

(3) Discovers any data required to be listed in a statement of valuation
data but which was not so listed.

(b) The notice required by subdivision (a) shall include the information
specified in Sections 1258.240 and 1258.260 and shall be in writing; but such
notice is not required to be in writing if it is given after the commencement

of the trial.

Comment. Section 1258.270 is the same in substance as former Section
1272.04. Although Section 1258.270 requires supplementation of lists and
statements exchanged, compliance with the section does not insure that the
party will be permitted to call the witness or have a witness testify as to
the opinion or data. See Sections 1258.280 and 1258.290,
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§ 1258.280. Limitations upon calling witnesces and testimony by witnesses

1258.280. Except as provided in Section 1256.290, vpon objection of a
party who has served his list of expert witnesses and statements of valuation
data in compliance with Section 1253.230:

{a) Wo party required to servec a list of expert witnesses on the object-
ing party may call an exper:c witness to testify cn direct examination during
his case in chief uvnless the information required by Section 1258.240 for such
witness is included in the list served.

(b} No party required to cerve stztemencs of valuation data on the ob-
Jecting party may czll a witness to testify on direct examination during his
case in chief to hic opinfcn on any matter listed in Szction 1258.250 unless
a statement of valuvation data for such wiltness was served.

{c) No witness called by 2 rarty required to serve statements of walua-
tion data on the objecting party may testify on direct examination during the
case in chief of the party who called him t¢ any opinion or data required to
be listed in the statement of valuation data for such witness unless such
opinion or data is listed in the statemsn: gerved except that testimony that
is merely an explanation or elaboration of data co listed is not inadmissible

undexr this subdivision.

Comment. Section 1258.280 is the same in substance as former Section
1272.05. Section 1258.280 providec a sanction calculated to insure that
the parties make a good faith exchenge of 1ists of expert wiltnesses and es-
sential valuation data. TFor applicaticns of the same sanction to other re~
quired pretrial disclosurzs, ses Sectlons 454 {(coples of accounts) and 2032
(physicians’ statements). Although the furnishing of a list of expert wit-

nesses and statemcnts of valuation data is analogous to responding to inter-
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rogatories or a request for admissions, the consequences specified by Sec-
tion 2034 for failure or refusal to make discovery are not made applicable to
a failure to comply with the requirements of this article. Existence of

the sanction provided by Section 1258.280 does not, of course, prevent those
consequences from attaching to a faillure to make discovery when regular
discovery techniques are Invoked in the proceeding.

Under exceptional circumstances, the court is authorized to permit the
use of a witness or of valuation data not included in the list or statements.
See Section 1258.290 and the Comment to that sectionm.

Section 1258.280 limits only the calling of a witness, or the presen-
tation of testimony, during the case in chief of the party calling the witness
or presenting the testimony. The section does not preclude a party from
calling a witness in rebuttal or having a witness give rebuttal testimony that
is otherwise proper. See City & County of San Francisco v. Tillman Estate
Co., 205 Cal. 651, 272 P, 585 (1928); State v. Loop, 127 Cal. App.2d 786,

274 P.2d 885 (1954). The section also does not preclude a party from bringing

out additional data on redirect examination where it is necegsary to meet
matters brought out on the cross-examination of his witness. However, the
court should take care to confine a party's rebuttal case and his redirect
examination of his witnesses to their purpose of meeting matters brought out
during the adverse party's case or cross~examination of his witnesses. A
party should not be permitted to defeat the purpose of this article by re-
serving witnesses and valuation data for use in rebuttal where such witnesses
should have been called and such valuation data presented on the direct exam~
ination during the case in chief.

Application of the concept of "case in chief" to the presentation of
evidence by the plaintiff requires particular attention. The defendant pre-
sents hies case in chief first in the order of the trial, Therefore, the
following presentation by the plaintiff may include evidence of two kinds;
1.e., evidence comprising the case in chief of the plaintiff and evidence
in rebuttal of evidence previously presented by the defendants. If the evidence
offered in rebuttal 1s proper as such, this section does not prevent its

Presentation at that time.
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§ 1258,290., BRelief from limitations on calling witness or testimony by witness

1258.290. (a) The court may, upon such terms as may be just {(including
but not limited to continuing the trial for a reasonable period of time and
awarding costs and expenses), permit a party to call a witness, or permit a
witness called by a party to testify to an opinion or data on direct examina-
tion, during the party's case in chief where such witness, opinion, or data is
required to be, but is not, included in such party's list of expert witnesses
or statements of valuation data if the court finds that such party has made a
good faith effort to comply with Sections 1258.210 to 1258.260, inclusive,
that he has complied with Section 1258.270, and that by the date of exchange he:

(1) Would mot in the exercise of reasonable diligence have determined to
call such witness or discovered or listed such opinion or data; or

(2) Pailed to determine to call such witness or to discover or list such
opinion or data through mistake, inadvertence, surprise, or excusable neglect,

(b) In making a determination under this section, the court shall take
into account the extent to which the opposing party has relied upon the 1ist of
expert witnesses and statements of valuation data and will be prejudiced 1f the

witness 1s called or the testimony concerning such opinion or data is given.

Comment, Section 1258.290 is the same in substance as former Section
1272.06 and allows the court to permit a party who has made a good faith
effort to comply with this article to call a witness or use valuation data
that was not included in his list of expert witnesses or statements of valuation
data. The standards set out in Section 1258.290 are similar to those applied
under Section 657 (granting a new trial upon newly discovered evidence) and
Section 473 (relieving a party from default). The court should apply the
same standards in making determinations under this section. The consideration
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listed in subdivision (b) is important but is not necessarily the only considera-

tion to be taken into account in making determinations under this section,
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§ 1258.300. Applicability of article

an————"

1258.300. The superior court in any county may provide by court rule
a procedure for the exchange of valuation data which shall be used in lieu
of the procedure provided by this article if the Judicial Council finds that
such procedure serves the same purpose and is an adequate substitute for the

procedure provided by this article.

Comment. Section 1258,300 supersedes former Section 1272,06, Section
1258.300 supplants the special legislation relating to Los Angeles County by
the general principle that any county that has adopted adequate rules that
are approved by the Judicial Council is exempt from the provisions of this
article. Under this general standard, a system for disclosing valuation
data under judicial supervision such as that in Los Angeles County would
qualify for approval by the Judicial Council. See Policy HMemorandum, Eminent
Domain (Including Inverse Condemnation), Superior Court, County of Los Angeles
(dated February 7, 1973): Swartzman v. Superior Court, 231 Cal. App.2d 195,

41 Cal. Rptr. 721 (1964).
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